Before the
COPYRIGHT ROYALTY JUDGES

Washington, D.C.
In the Matter of )
)
Distribution of the 2000-2003 ) Docket No. 2008-2
Cable Royalty Funds ) CRB CD 2000-2003 (Phase II)
)

OPPOSITION OF SETTLING DEVOTIONAL CLAIMANTS TO INDEPENDENT
PRODUCERS GROUP MOTION FOR PARTIAL DISTRIBUTION

The Settling Devotional Claimants (“SDC”) hereby oppose Independent Producers
Group’s (“IPG”) Motion for Partial Distribution of 2000-2003 Cable Royalties in the Devotional
category (“IPG Motion™).'

IPG asserts that it is now an “established claimant” as a result of the issuance of the
mandate of the United States Court of Appeals for the District of Columbia Circuit in Sett/ing
Devotional Claimants v. Copyright Royalty Board, Case No. 15-1084 (April 6, 2017), relating to
1999 cable royalty funds. But IPG is not an “established claimant,” both because it is not a
claimant and because there are strong reasons to doubt that its single final distribution for 1999
will be predictive of results in later years.> Moreover, even if IPG were an “established
claimant,” the SDC would still have a “reasonable objection” to a partial distribution to IPG

based on substantial questions relating to IPG’s willingness and ability to disgorge funds if

' Before granting a motion for partial distribution, the Judges must first publish a notice in the Federal Register
requesting responses to the motion from interested claimants within a 30-day period beginning on the date of such
publication. 17 U.S.C. § 801(b)(3)(C). The Judges may deny a motion for partial distribution without publishing a
notice in the Federal Register.

> On IPG’s motion for partial distributions of cable royalties in the Program Suppliers category for 2004-2009,
MPAA conceded based on IPG’s final award for 2000-2003 that IPG was entitled to partial distributions in that
category, and the Judges accepted MPAA’s concession. See Order Granting in Part and Denying in Part IPG’s
Motion for Partial Distribution of Program Suppliers’ Royalties, Sep. 29, 2016, at 9. The SDC did not and do not
make such a concession in the Devotional category based on IPG’s final award for a single year.
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necessary and relating to IPG’s compliance with obligations to its claimants, the ultimate
beneficiaries whose interests are intended to be protected by the copyright royalty process.
A. IPG Is Not an “Established Claimant.”
IPG is not an “established claimant.” First, IPG is not a “claimant” at all. IPG is a
commercial entity representing claimants. As the Judges have ruled:
IPG is an entity formed for the sole purpose of representing claimants to royalties.
Unlike the SDC, IPG was not formed merely to hire legal counsel for a group of
claimants. Unlike MPAA, IPG is not a member organization acting on behalf of
members and others to collect and distribute royalty funds. IPG is a commercial
enterprise performing a service for rights holders.
Memorandum Opinion and Ruling on Validity and Categorization of Claims, No. 2012-6 CRB
CD 2004-09 (Phase II), No. 2012-7 CRB SD 1999-2009 (Phase II), March 13, 2015, at 6-7.
Second, IPG’s history of “establishing” a right to distributions in the Devotional category
is weak at best, with a final award for only a single year — 1999 — now seventeen years ago. The
Judges have already determined that IPG has no entitlement to satellite royalties for 2008. See
Order Granting Final Distribution of 2008 Satellite Royalties for the Devotional Category, No.
2012-6 CRB CD 2004-09 (Phase II), No. 2012-7 CRB SC 1999-2009 (Phase II), Dec. 22, 2015.
For 2010 and later, IPG purports to have assigned its contractual rights to collect on behalf of
claimants to Raul Galaz’s father, Alfred Galaz, under two different fictitious names, “Multigroup
Claimants” and “Spanish Language Producers.” See Exhibit 1, Authorization and Transfer to
Multigroup Claimants; Exhibit 2, Authorization and Transfer to Spanish Language Producers;
Exhibit 3, Assumed Name Records for Multigroup Claimants; Exhibit 4, Assumed Name
Records for Spanish Language Producers.” In addition to being Raul Galaz’s father, Alfred

Galaz is the “straw man” with whom Raul Galaz has been found liable for engaging in a

fraudulent conveyance by transferring copyright collection rights without consideration. Exhibit

3 All exhibits are authenticated by the Declaration of Matthew J. MacLean at Exhibit 13.
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5, Galaz v. Galaz, 2015 Bankr. LEXIS 229, at *13 (Bankr. W.D. Tex. Jan. 23, 2015), affirmed in
Galaz v. Galaz, 850 F.3d 800 (5th Cir. 2017). Neither IPG nor Multigroup Claimants filed any
claim for cable or satellite royalties for 2014, and therefore neither of them will be entitled to any
distribution for that year. See Exhibits 6 and 7, 2014 Cable and Satellite Claims Lists. For all
other years, IPG has not yet achieved a final distribution award.

Third, IPG and Multigroup Claimants are both facing motions for disqualification as
agents or for other sanctions in other proceedings. See, e.g., SDC’s Motion for Sanctions Against
IPG and Its Counsel, No. 2012-6 CRB CD 2004-09 (Phase II), No. 2012-7 CRB SD 1999-2009
(Phase II), Mar. 10, 2017; MPAA’s Motion for Sanctions Against IPG for Disregarding the
Judges’ Procedural Rules, No. 2012-6 CRB CD 2004-09 (Phase II), No. 2012-7 CRB SD 1999-
2009 (Phase II), Mar. 10, 2017; SDC’s Motion to Disqualify Multigroup Claimants and to
Disallow Certain Claimants and Programs, No. 14-CRB-0010-CD (2010-13), No. 14-CRB-
0011-SD (2010-13), Oct. 11, 2016. If disqualification or other relief were to be granted, it could
have an effect on IPG’s ability to continue representing claimants in this proceeding. For that
matter, it could also have an effect on IPG’s claimants’ willingness to continue to be represented
by IPG in this proceeding. See, e.g., Memorandum Opinion and Order Following Preliminary
Hearing on Validity of Claims, at 8 (“The Judges want to make it clear, however, that claimants
may pursue their own claims before the Judges even if such claims are initially filed on their
behalf by another”™).

One of the principal bases of the SDC’s and MPAA’s motion to disqualify IPG as an
agent in the 2004-2009 cable and 1999-2009 satellite case is IPG’s counsel’s failure to review
pleadings before filing them. This chronic failing is again on display even in the IPG Motion

itself. Characteristic of its usual level of care in writing its pleadings, IPG incorrectly claims in



the IPG Motion that it withdrew its appeal of the 1999 cable case, Case No. 15-1093. As the
SDC previously noted when IPG made the same incorrect claim in its motion for distribution in
the 1999 case just three weeks earlier, IPG’s appeal was not withdrawn. See SDC'’s Response to
IPG’s Motion for Final Distribution, No. 2008-1 CRB CD 98-99 (Phase II), Apr. 13, 2017. As
shown in the D.C. Circuit’s per curiam decision attached to the IPG Motion, IPG fully briefed its
appeal and argued it just earlier this year, and the D.C. Circuit ruled on it.

Perhaps under different circumstances, IPG’s misstatement could have been regarded as
an immaterial error. In this case, however, when IPG is referring to an appellate case that its
counsel had just argued earlier this year, when the SDC had already corrected the same
misstatement by IPG just two weeks before the filing of the IPG Motion, and when IPG and its
counsel are already facing two motions for sanctions in another related case for failing to review
pleadings before filing them, something is seriously wrong. The inference can be drawn that
IPG’s counsel is again failing to review what he files before he files it. This is further good
cause for the SDC’s objection to a partial distribution, because if IPG or its counsel continues to
fail to review pleadings and to correct misstatements, it becomes all the more likely that it may
be disqualified as an agent for the claimants it represents or otherwise suffer sanctions that may
reduce IPG’s distribution and render it difficult or impossible for the Licensing Division to
recover the amounts distributed in excess.

Also in this proceeding, IPG is currently facing a motion to strike the entirety of its
Written Direct Statement, in part on the basis of IPG’s improper inclusion of excluded claimants
in defiance (or ignorance) of the Judges’ ruling on claims in this proceeding. SDC’s Motion to

Strike IPG’s Written Direct Statement, Apr. 14, 2017.



Finally, the Judges published a notice of rulemaking on April 20, 2017, which may bear
directly on the IPG Motion. See Proceedings of the Copyright Royalty Board; Violation of
Standards of Conduct, Docket No. 17-CRB-0013 RM, 82 FR 18601 (April 20, 2017). In the
notice, the Judges cite numerous examples of improper or questionable conduct by IPG (e.g.,
providing false testimony and assigning rights from IPG to Multigroup Claimants) in various
proceedings as a major motivation for proposing a rule to sanction parties “that otherwise engage
in behavior that would warrant preventing them from future participation in proceedings before
the Judges.” Id. at 10602 n. 2. This rule, if adopted, could bear on whether IPG will remain
qualified to serve as an agent for copyright owners in these proceedings. If the rule were adopted
before a final distribution in the proceedings, or if IPG were otherwise disqualified as an agent, it
could severely complicate how to deal with funds already distributed to IPG.

To whatever extent IPG has an “established” history, that history may not be strongly
predictive of future results.

B. Other Reasonable Objections to Partial Distribution Exist Because of Substantial
Concerns About IPG’s Willingness and Ability to Disgorge Funds and Its
Willingness and Ability to Fulfill Obligations to Its Claimants.

Even if IPG were an “established claimant,” that is not the legal standard for a partial
distribution. Pursuant to 17 U.S.C. § 801(b)(3)(C), the Judges may only make a partial
distribution of fees if they conclude that no claimant has stated a “reasonable objection” to the
partial distribution. While the Judges’ precedents establish that a claimant’s lack of an
established history of entitlement to royalties can constitute a “reasonable objection” to partial
distribution, the Judges have also recognized that other factors could constitute “reasonable
objections.” For example, the Judges have recognized that “the inability or unwillingness of a

party to disgorge an overpayment is a reasonable concern,” and could therefore constitute a



reasonable objection. Order Granting in Part and Denying in Part IPG’s Motion for Partial
Distribution of Program Suppliers’ Royallties, Sep. 29, 2016, at 9. The Judges have also at least
tacitly recognized that a demonstrated failure by an agent to pay its own claimants funds that are
due to them could constitute a reasonable objection. /d.

1. The SDC Have a Reasonable Concern That IPG Will Be Unable or Unwilling
to Disgorge Funds.

IPG has demonstrated an inability or unwillingness to disgorge funds. First, there is
substantial reason to at least suspect that IPG is insolvent. It engaged in a large conveyance of
assets without consideration to Alfred Galaz under two different fictitious names, Multigroup
Claimants and Spanish Language Producers, by transferring its rights to collect on behalf of
cable and satellite copyright claimants for the years 2010 and later.

A transfer of assets without consideration is suggestive of a fraudulent conveyance,
which implies insolvency. A fraudulent conveyance is all the more probable in light of these
additional facts:

e The conveyance was not at arms-length, but was to Alfred Galaz, the father of
IPG owner Denise Vernon and IPG founder and consultant Raul Galaz.

e Alfred Galaz attempted to conceal his identity as both Multigroup Claimants and
Spanish Language Producers by falsely reporting to the Judges and other
participants in the 2010-2013 proceedings that Multigroup Claimants and Spanish
Language Producers had settled “controversies” between them, that any Spanish
Language Producers claims had been “transferred” and would be prosecuted by
Multigroup Claimants, and that Multigroup Claimants and Spanish Language

Producers had reached a “confidential agreement.” Exhibit 8, Joint Notice of



Settlement of Controversy. Each of these statements was false, tending to show
fraudulent intent.

e In another case, Alfred Galaz was found to be a “mere straw man” for Raul Galaz
in a fraudulent conveyance of copyright royalty rights. Exhibit 5, Galaz v. Galaz
(In re Galaz), 2015 Bankr. LEXIS 229, at *13 (Bankr. W.D. Tex. Jan. 23, 2015),
affirmed in Galaz v. Galaz, 850 F.3d 800 (5th Cir. 2017) (“Alfredo [Galaz] was a
mere straw man, while Raul [Galaz] had full knowledge of the fraudulent nature
of his actions. The Court finds that Raul intended to defraud debtor by
transferring the royalty rights to . . . an LLC purportedly owned by Alfredo, an
insider — for no consideration”). The fact that Raul Galaz and Alfred Galaz
previously engaged in a fraudulent conveyance of similar assets under similar
circumstances demonstrates motive, opportunity, and intent to engage in
fraudulent conveyances to protect Raul Galaz’s potential sources of assets and
income, like IPG.

The U.S. Court of Appeals for the Fifth Circuit recently had occasion to opine on the
“badges of fraud” denoting a fraudulent conveyance. That case was Galaz v. Galaz, 850 F.3d
800 (5th Cir. 2017), attached as Exhibit 5B, involving Raul Galaz’s prior fraudulent conveyance
of copyright royalty rights to Alfred Galaz’s company, Segundo Suenos. The Fifth Circuit held
as follows:

At least six badges of fraud are present. First, Raul transferred ARF's assets to "an
insider"—his father, Alfredo, who purportedly owns Segundo.

Second, Raul “retained possession or control of the property transferred after the
transfer.” ... There is evidence that Raul managed Segundo and the royalty rights
after the transfer. Raul admitted that he consulted with Alfredo and helped him
with the process of creating Segundo. He testified at trial that he “heavily



influenced” Alfredo's decisions in Segundo. Appellants introduced no convincing
evidence that Alfredo exercised any control over the royalty rights.

Third, Raul “concealed” the transfer from [his creditor]. .... Appellants do not
argue that Raul told [his creditor] about the transfer.

Fourth, the transfer was of substantially all of ARF’s assets. ... Appellants do not
dispute this fact.

Fifth, ARF did not receive “reasonably equivalent” consideration for the [**7]
transfer of the royalty rights. § 24.005(b)(8). ...

Sixth, ARF “was insolvent or became insolvent shortly after the transfer was

made.” § 24.005(b)(9). Raul unilaterally dissolved ARF in December 2006.3

When ARF was dissolved, it had no assets and no liabilities.
Galaz v. Galaz, 850 F.3d at 805. Essentially all of these “badges of fraud” are present in the case
of IPG’s transfer of assets to Multigroup Claimants: (1) The transfer was to Raul Galaz’s father;
(2) Raul Galaz retains substantial control over the royalty rights exercised in the name of
Multigroup Claimants; (3) there is no evidence that IPG or Multigroup Claimants’ represented
claimants (their creditors) have been informed of the transfer or surrounding circumstances, and
Alfred Galaz (or Raul Galaz) actively attempted to deceive the Judges and other participants as
to the identity of Multigroup Claimants and Spanish Language Producers; (4) the transfer was of
substantially all of IPG’s assets, at least from 2010 and later; (5) no “reasonably equivalent”
consideration was paid; (6) there are at least some indications that IPG is insolvent, including its
engagement in an evidently fraudulent transfer and its refusal to disgorge funds that it has no
right to retain (further discussed below).

If IPG is insolvent or is engaged in fraudulent conveyances, then it likely lacks an ability
or willingness to disgorge funds. IPG’s inability or unwillingness to disgorge funds is further

demonstrated by IPG’s actual refusal to disgorge funds wrongly paid to it in the Public

Broadcasters category by PBS for programming claimed by former IPG claimant Bob Ross, Inc.



The SDC have previously raised to the Judges’ attention the fact that IPG wrongfully made
claims and collected royalties on behalf of Bob Ross, Inc. after its representation agreement
expired, and then wrongfully refused Bob Ross, Inc.’s demands for the funds that IPG received.
See Exhibit 9, Declaration of Walter Kowalski; Exhibit 10, Transcript excerpt.

In the Judges’ Order Granting in Part and Denying in Part IPG’s Motion for Partial
Distribution of Program Suppliers’ Royalties, Docket Nos 2012-6 CRB CD 2004-09 (Phase 1)
and 2012-7 CRB SD 1999-2009 (Phase II), the Judges addressed the allegation that IPG has
committed fraud by receiving and withholding funds to which Bob Ross, Inc. was entitled, and
concluded that the allegations related to a contract dispute, and not to fraud. As set forth in the
SDC’s Motion to Disqualify Multigroup Claimants and to Disallow Certain Claimants and
Programs, No. 14-CRB-0010-CD (2010-13), No. 14-CRB-0011-SD (2010-13), Oct. 11, 2016, at
29-30, the SDC respectfully disagree that this is merely a contract dispute. Regardless of any
contract dispute between IPG and Bob Ross, Inc., the real issue is that IPG falsely asserted the
authority to act on Bob Ross, Inc.’s behalf, even after Bob Ross, Inc. expressly disclaimed IPG’s
authority. In so doing, IPG acted fraudulently.

But regardless how the Judges rule on this issue, IPG has now also refused a demand
from PBS to disgorge the funds back to PBS, which forms an additional basis for the SDC’s
reasonable objection to a partial distribution to IPG. In the 2004-2009 cable and 1999-2009
satellite royalty case, the Judges expressly “disallowed” IPG’s claims for Bob Ross, Inc.
Memorandum Opinion and Ruling on Validity and Categorization of Claims, No. 2012-6 CRB
CD 2004-09 (Phase II), Mar. 13, 2015, at Ex. A-2 at 2. IPG’s successor-in-interest, Multigroup
Claimants (Alfred Galaz), subsequently conceded to the Judges that IPG’s claims for Bob Ross,

Inc. “had been made in error.” Multigroup Claimants’ Opposition to Program Suppliers Motion



for Disallowance of Claims Made by Multigroup Claimants, No. 14-CRB-0010-CD 2010-13,
Oct. 28, 2016, at 30-31. Multigroup Claimants further expressed to the Judges that IPG was
willing “for the entire amount to be returned to PBS.” Multigroup Claimants’ Opposition to
SDC Motion for Disallowance of Claims Made by Multigroup Claimants, No. 14-CRB-0010-CD
2010-13, Oct. 28, 2016, at 33.

On the basis of these concessions, PBS demanded IPG to return the entire amount to
PBS. See Ex. 11, Letter from R. Dove to B. Boydston, Feb. 7, 2017. At the end of a long and
contentious exchange of letters between IPG, PBS, and counsel for Bob Ross, Inc., IPG refused
to disgorge the funds to PBS. See id., Letter from B. Boydston to R. Dove and E. Hammerman,
Apr. 12, 2017 (the entire exchange of correspondence is attached as Exhibit 11, minus lengthy
attachments to the correspondence).

IPG may respond that its dealings with PBS and Bob Ross, Inc. are not the SDC’s
concern, because they involve a different category of programming. But when the SDC observe
IPG’s obstinate refusal without any plausible basis to disgorge funds that IPG should not have
received in the first place, the SDC become reasonably concerned that IPG will similarly refuse
to disgorge funds if required at some future time in the Devotional category. This reasonable
concern constitutes a reasonable objection to partial distribution to IPG.

2. The SDC Have a Reasonable Concern That IPG Will Not Satisfy Its
Obligations to IPG’s Claimants.

For the same reasons, the SDC are also reasonably concerned that IPG will not satisfy its
obligations to its own claimants. A partial distribution will risk placing those funds permanently
out of the hands of both the SDC and the claimants on whose behalf IPG purports to serve as

agent.
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The Judges have a responsibility to those claimants, including the responsibility to be
prudent with regard to dealing with purported agents of the claimants. The Judges have
previously compared copyright royalty proceedings to interpleader actions, which by analogy
would place the Judges in the position of both the court and the trustee. See Amended Joint
Order on Discovery Motions, Docket Nos. 2012-6 CRB CD 2004-09 (Phase II) and 2012-7 CRB
SD 1999-2009 (Phase II), July 30, 2014, at 5. The comparison is apt. A trustee owes a duty of
care to employ such “vigilance, sagacity, diligence and prudence as in general prudent men of
discretion and intelligence in like matters employ in their own affairs.” Bogert’s Trusts and
Trustees § 541 (2016). This includes the duty be alert to red flags, to detect and prevent known
risks of fraud, and even to refuse to do business with an agent of beneficiaries who has proven
himself to be untrustworthy — particularly if the trustee is aware of facts relating to the agent’s
untrustworthiness that the beneficiaries are not aware of. Chao v. Merino, 452 F.3d 174, 182-84
(2d Cir. 2006) (involving the trustee’s dealings with the beneficiaries’ agent, knowing that the
agent had been convicted of fraud under similar circumstances) (“Knowing—and having
expressed the prudent view more than once—that [the agent] could not be trusted, [the trustee]
did not exercise reasonable care when she simply proceeded to trust him”).

Of course, the Judges do not literally have a fiduciary duty to the claimants of the fund
that they are charged with administering. But judges have analogous responsibilites to prevent
the tribunal from becoming an implement of fraud and to protect the public interest. Hazel-Atlas
Glass Co. v. Hartford-Empire Co., 322 U.S. 238, 246 (1944) (“[T]ampering with the
administration of justice in the manner indisputably shown here involves far more than an injury
to a single litigant. It is a wrong against the institutions set up to protect and safeguard the

public, institutions in which fraud cannot complacently be tolerated consistently with the good
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order of society. ... The public welfare demands that the agencies of public justice be not so
impotent that they must always be mute and helpless victims of deception and fraud.”); see also
WKAT, Inc. v. FCC, 296 F.2d 375, 383 (D.C. Cir. 1961) (“This doctrine applies to the
adjudicatory functions of an administrative agency”).

Again, IPG may assert that the SDC have no interest, and therefore no standing, to object
on the basis of a risk of fraud to the copyright owners that IPG represents. But the SDC have an
interest, because it is ultimately the claimants, and not merely their agent, whose responsibility it
would be and should be to disgorge funds that are incorrectly paid. See 17 U.S.C. § 801(b)(3)(C)
(partial distribution can be made only if “all such claimants ... sign an agreement obligating them
to return any excess amounts to the extent necessary to comply with the final determination on
the distribution of the fees ....”). It is far more likely that IPG’s claimants will resist
disgorgement of funds if IPG has not paid those funds to its claimants or otherwise has not
complied with its obligations to claimants. This is especially true if IPG signs the agreement
purportedly on the claimants’ behalf, without its claimants’ express consent. As claimants on the
same pot of money that IPG and its claimants claim, the SDC have an interest in ensuring that
even their adversaries’ share of the funds is not hijacked, because those funds may need to come
back to the pot at some point.

C. The SDC’s Objections Can Be Mitigated, Though Not Eliminated, by Making
Partial Distributions Directly to IPG’s Claimants, Instead of to IPG.

All claimants receiving a partial distribution are obligated to “[s]ign and agreement
obligating them to return any excess amounts to the extent necessary to comply with the final
distribution determination.” 17 U.S.C. §801(b)(3)(C). IPG asserts its willingness to execute
such an agreement. [PG Motion at 5. However, as noted above, IPG is not a claimant; rather, it

is an agent for claimants. Therefore, if there is to be a partial distribution of royalties in advance
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of a final decision, the claimants, not IPG, must execute the agreement with the Copyright
Office.

For the reasons set forth above, under no circumstances should the funds be advanced to
IPG. The funds should only be distributed, if at all, to valid Devotional claimants represented
by IPG. Thereafter, IPG and the claimants could then provide for compensation of IPG under
the terms of their own contracts, which are of no concern to the Judges. The SDC and the
Licensing Division should have to look only to the copyright claimants — other ministries, not
IPG — for return of funds if necessary.

Although such a procedure would mitigate the SDC’s concerns, it would not eliminate
them, and the SDC would still maintain a reasonable objection to the partial distribution.
Although it would present less in the way of practical problems to recover from solvent and well-
established ministries rather than from IPG, it would nevertheless be more difficult and less
economical to have to seek recovery from multiple sources instead of from one source. Neither
the SDC nor the Licensing Division should be put to that burden.

D. The Size of the Devotional Pool for 2000-2003 is Uncertain, Making Possible Future
Disgorgement of Funds More Likely.

The Judges should be made aware that there is an unresolved question as to precisely
how much money is available to be distributed to the Devotional category claimants for the years
2000-2003. This question is relevant to IPG’s motion for partial distribution, because
uncertainty in the amount of funds available for distribution makes it more likely that a need for
some disgorgement will later arise.

On August 14, 2015, the Phase I Parties in the 2000-2003 Cable Royalty Proceeding filed
a Joint Response to IPG’s motion for final distribution in the Program Suppliers Category. In

that response, the reserve funds as of June 30, 2015, were stated, and the Devotional Claimants
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Percentage Share of the Reserve Funds remaining were calculated. A Final Order of Distribution
was published by the Judges on March 22, 2016. Because all Phase I category shares except
Devotional have been fully distributed, it is the SDC’s understanding that all funds remaining in
the 2000-2003 accounts with the Licensing Division are to be paid out to Devotional claimants.

In January, 2017, to get a better idea of the balance of funds available for distribution to
the Devotional category, the SDC reviewed the Licensing Division’s report, “Growth in the
Copyright Royalty Funds as of December 31, 2016.” Based on that report, the SDC concluded
that the amount in the 2000 cable account was substantially more than expected based on the
Joint Response, and the 2003 amount was substantially less than expected. The amounts for
2001 and 2002 were also slightly less than expected. While some discrepancies may be
attributed to costs and interest income, the discrepancies noted in 2000 and 2003 are too large to
be explained by routine accounting. The SDC raised the issue with the Licensing Division by
email on January 25, 2017, and a follow up telephone conference with Mr. Murzinsky. See
Exhibit 12 (redacted to remove confidential information). The discrepancy remains unexplained.

Obviously, the size of the Devotional pool will have to be resolved with certainty before
any final distribution can be ordered. If a partial distribution is made and then the size of the
Devotional pool turns out to be different, a disgorgement may be required. If the Judges are
inclined to make a partial distribution, they should at least ensure that any issues relating to the
size of the Devotional pool are first resolved.
E. IPG Seeks an Inflated Partial Distribution Share.

In the IPG Motion, IPG asks the Judges to make a partial distribution 21.52%, an amount
equal to 75% of the share it was awarded in the 1999 proceeding. IPG claims that this amount is

“comparable to amounts awarded on multiple occasions to other participants in these
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proceedings, including the SDC.” PG Motion at 5. While other participants received several
partial distributions from the 2000-2003 royalty pools, the SDC received only one, equal to 50%
of the Devotional category share. For all of the reasons stated above, a partial distribution to
IPG, if any, should take into account the vastly greater risk of noncompliance with disgorgement
obligations that IPG presents, when compared with the SDC and other more trustworthy and
fully established claimants and claimant groups.

In granting IPG partial distributions in the Program Suppliers’ Category, the Judges
limited IPG to only 60% of the lowest award it had received as a final distribution in any prior
year. See Order Granting in Part and Denying in Part IPG’s Motion for Partial Distribution of Program
Suppliers’ Royalties, Sep. 29, 2016, at 9. Several of the SDC’s objections to partial distributions are
based on IPG’s conduct that came to light only after comments had already been submitted on
that partial distribution, including IPG’s transfer of assets to Alfred Galaz without consideration,
Alfred Galaz’s efforts to mislead the Judges and participants into believing that Multigroup
Claimants and Spanish Language Producers were separate entities, and IPG’s refusal to disgorge
Bob Ross, Inc.’s royalty share to PBS. Uncertainty about the size of the available Devotional
category also counsels greater caution than in the far larger Program Suppliers pool, which is less
susceptible to effects of accounting adjustments.

The SDC contend that IPG should receive no partial distribution. If any partial
distribution is awarded, it should be substantially less than 60% of IPG’s final distribution in
1999.

D. Conclusion
For the foregoing reasons, the SDC have stated a reasonable objection to any partial

distribution to IPG, and IPG’s motion for partial distribution should be denied.
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Date: April 26, 2017

Respectfully sokmitted,
/%,\7%

Chfford M. H mgton (D.C. Bar No. 218107)
clifford harsifigton@pillsburylaw.com
Matthew J. MacLean (D.C. Bar No. 479257)
matthew.maclean@pillsburylaw.com
Michael A. Warley (D.C. Bar No. 1028686)
michacl.warley@pillsburylaw.com

Jessica T. Nyman (D.C. Bar No. 1030613)
jessica.nyman@pillsburylaw.com
PILLSBURY WINTHROP SHAW PITTMAN LLP
1200 17th Street NW

Washington, D.C. 20036

Tel: (202) 663-8000

Fax: (202) 663-8007

Counsel for Settling Devotional Claimants
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CERTIFICATE OF SERVICE

.I, Matthew J. MacLean, hereby certify that a copy of the foregoing was served
electronically and via overnight delivery through Federal Express on April 26, 2017, to the
following:

INDEPENDENT PRODUCERS GROUP
Brian D. Boydston

Pick & Boydston, LLP

10786 Le Conte Avenue

Los Angeles, CA 90024

Me;x/ﬁew J. MacLean
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182 (JOINT) Fintage Audiovisual Rights B.V. Leiden The 7-31-15
Netherlands
183 (JOINT) National Collegiate Athletic Indianapolis IN 7-31-15
Association
184 (JOINT) COMPACT London UK 7-31-15
185 Gregory H. Guillot, Esg.; Word of God Dallas TX 7-31-15
Fellowship, Inc., d/b/a Daystar Television
Network
186 Mark Gerard Obrien Newport Beach CA 7-31-15
187 (JOINT) Egeda Madrid Spain 7-31-15
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EXHIBIT 9

Declaration of Walter J. Kowalski



Before the
COPYRIGHT ROYALTY JUDGES

Washington, D.C.
)
In the Matter of ) Docket No. 2012-6 CRB CD 2004-2009
) (Phase II)
Distribution of the 2004, 2005, 2006, 2007,)
2008 and 2009 Cable Royalty Funds )
)

In the Matter of

Distribution of the 1999-2009 Satellite
Royalty Funds

N N N N N N’

Docket No. 2012-7 CRB SD 1999-2009
(Phase II)

Declaration of Walter J. Kowalski

My name is Walter J. Kowalski. I am an adult over the age of 18 years and I declare the

following based on my personal knowledge:

1. Iam the President of Bob Ross, Inc. (“BRI”).

2. BRI is the copyright owner and producer of the television series, The Joy of Painting, as

well as programs titled The Best of Joy of Painting, and Bob Ross: The Happy Painter.

3. InJuly 2002, I executed a contract entitled Mandate Agreement that granted Independent

Producers Group (“IPG”) the right to file a claim for cable and satellite royalties for

calendar year 2001. A true and correct copy of the agreement is attached hereto as

Attachment A.

4. InJuly 2003, I executed an agreement entitled Mandate Agreement that granted IPG the

right to file a claim for cable and satellite royalties for calendar year 2002. A true and

correct copy of the agreement is attached hereto as Attachment B.



. In July 2004, I executed an agreement entitled Mandate Agreement that granted IPG the
right to file a claim for cable and satellite royalties for calendar year 2003. A true and
correct copy of the agreement is attached hereto as Attachment C.

. In February 2005, I executed an agreement entitled Secondary Rights Agreement that
granted All Global Media (“AGM?”) the right to file claims for cable and satellite
royalties. The agreement was for a minimum of one year and was terminated December
30, 2012. A true and correct copy of the agreement is attached hereto as Attachment D.

. InJanuary 2013, I learned that PBS had distributed $19,503.66 in 2008 public television,
cable retransmission royalties to Worldwide Subside Group (“WSG”), another name for
IPG. I then wrote Brian Boydston, counsel for WSG, stating BRI’s agreements with
WSG had terminated and WSG had no right to make such claims. I told WSG to
withdraw all unauthorized claims, to provide me an accounting of all claims WSG made,
and a full payment of the funds WSG had received. A true and correct copy of my letter
to Mr. Boydston is attached hereto as Attachment E.

. By email dated March 12, 2013, WSG responded that they were investigating my
position. A true and correct copy of the WSG email that I received is attached hereto as
Attachment F.

. By emails dated March 13, 2013, my counsel, Edward (Ted) Hammerman, wrote Mr.
Boydston reiterating BRI’s position that the WSG claim was unauthorized and asking for
remission of the $19,503.66. True and correct copies of Mr. Hammerman’s emails are

attached hereto as Attachment G.



10. By letter dated April 1, 2013, Denise Vernon sent BRI an accounting and a check in the
sum of $15,602.00. A true and correct copy of that correspondence and check is attached
hereto as Attachment H.

11. By letter of counsel, Mr. Hammerman, dated April 10, 2013, the partial payment was
returned to Mr. Boydston and demand for the full amount made. The letter also rejects
the implication that by accepting the check, BRI is authorizing WSG to file claims on its
behalf. A true and correct copy of that correspondence is attached hereto as Attachment
L

12. By emails dated June 14, 2013 and October 9, 2013, Mr. Hammerman continued to
correspond with WSG. However, not having received any response after returning the
check in April 2013, and in utter frustration after more than eight months of inaction, but
seeking to settle the matter, I asked Mr. Hammerman to offer a settlement that would
reduce BRI’s payment to $17,552.50. Even though I do not believe WSG was entitled to
anything, and it had wrongly appropriated BRI’s money, I believed such offer could
break the impasse caused by WSG. A true and correct copy of the set of Mr.
Hammerman’s three emails is attached hereto as Attachment J.

13. Despite WSG having falsely filed copyright royalty claims for BRI and having
improperly received BRI’s royalty payment from PBS, WSG has made no final
accounting to BRI. Since April 2013, BRI has not received any further communication

or payment from WSG.

I declare the following to be true and correct under penalty of perjury.

Dated: October i 2014 5%44%1%

Walter J&owalski
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INDEPENDENT PRODUCERS GROUP
2318 Sawgrass Ridge

San Antonio, Texas 78258

(830) 438-8881 (phone}

(830} 438-8882 {fax)
www.independentproducers.org

* August 23, 2002
Walter Kowalski
Boh Raoss, Inc.
P.O. Box 946
Sterling, Virginia 20167
Re: 2001 1 ellite R misgi alties

Dear Walter:

Thank you for your affiliation with Independent Producers Group in connection with
your application for 2001 Cable and Satellite Retransmission Royalties. For your records,
enclosed herein please find a copy of the fully-executed Representation Apreement.

In the foresecable future we shall forward to you an electronic disc containing a list of
titles for which 2001 cable and/or satellite royalties are due. This list is currently available at
our website, www.independentproducers.org, however the disc will likely be more easily
maneuvered through.

If you have any questions about the foregoing, please feel free to contact our office.

Sincerely,

S

Marian Oshita
President




Jul-30-02 12:36F BOB ROSS INC.

703-8B03-8793

MANDATE AGREEMENT

The undersigned chaimant hereby grants and assigns (ndependent Producers Group (*IPG™} the excluive tight 10
apply for und catlect on behalf of the undersigned (and all beoeficial and/or legat owners of copyright identifiad on the
altsched Exhibil “A™, collectively, the “Claimants*) ell moniey distributed by the United States Copyright Office and
the Copyright Arbitration Royalty Fanel ("CARP™) attributable ta 2001 ceble and sarellite retransmission royalties
distributed pursuant 1o 17 U.8 C Sections 111 and 119, under the following rerms and conditions:

1.

The undersigned agvecs, on behall of iteelf and all beneficial andfar fegal awners of capyright identified on
tha attached Fxhibit "A™, to ascept the distribution mcthedology published at the IPG web sile
“www.independentproducers.org”, hereby incorporated by reference.

Prompily upon IPG's request therefor, the Claimants shall provide [PG with an alphabetical list of program
titlcs owned or distributed by the Claimeants for which the Claimanis reisin the ight 1o colleot cablé and
satellite reiransmission royalties. '

PG shali be entiiled-ia establizh-ali neceasary and reasonsble procedures requiced in arder 1o accurately
distribute refransmission royaltics Lo the appropriste claimants.

IPG, its offlicers, agents or employees shall not be lisble (o the Claimants or to any persun, firm or
cerperation for any act or amission in the prosecartion of Claimants’ alaimy.

The undersigned warrants-that-the undersigned-retains the exclusive right 1o enter into this sgrevment and 1o
spply for and caliect cable and viellite retranamission rayalfies, as applicable, on behalf of the Claimants for
the progmum titles provided o IPG.

In the event that the Glaimanis and ancther party make claim to the same program titls, IPG will have no
obligation to resolve such dispute, and shall be cnvitled 10 escrow funds antritieteble to the disputed program
title untit IPG in provided notification from the competing claimants-of their resolution of such dispute, or
until IPG is provided a ruling from x courl of compelent juriadiction

Any interpretation of this- Agreement shall be-governed by Califomialaw, subject (. the exclusive persanal
and subjoct matter junsdiction of saie and federal courts locased in Loe Angeles County, California.

The undersigned, onbehalf of itsclf and the Claimanty, agrees to-provide IPG -l documention necessary 1o
substantiate the Clalmants” dght to collect retranamission royalries for program tittes submitted by to IPG.
Al program fitle clainiy made by the Claimanta shall be-subject tor LPG’s good faith confimation ufthe
Claimanis' emitlement thereto.

AGREEBD AND ACCEPTED:

Title,_/ A5/

Independent Producers Group

By:

An Authorized Signatory

Typed/Printed Name; e D KewAisey

Date; o g,_,(‘), Zonm

<1
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